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LA. 6322/ND/2023 
IN 
C.P. I.B-262/PB/2022 
Order Delivered On: 29.02.2024 

1 



'-

For the IT Dept. : Adv. Puneet Rai, Sr. Standing Counsel, Adv. Rishabh 

Nangia, Jr. Standing Counsel, Adv. Ashvini Kumar, Jr. 

Standing Counsel, Adv. Nikhil Jain 

For the RP :Mr. Gf-gan Gulpti, Adv Rakesh Kumar,Adv Preeti Kashyap,Adv 

Ankit Sharma,Adv Varun Partdit, Adv Yash Dhawan 

ORDER 

PER: MAHENDRA KHANDELWAL, MEMBER (JUDICIAL) 

1. The present application has been filed under Section 30(6) read with Section 

31(1) of the Insolvency & Bankruptcy Code, 2016 ('the Code') read with 

Regulation 39(4) of the Insolvency and Bankruptcy Board of India (Insolvency 

Resolution Process for Corporate Persons) Regulations, 2016 ('Regulations') by 

Mr. Gagan Gulati, Resolution Professional (RP), on behalf of Omansh Enterprises 

Limited ('Corporate Debtor'), seeking approval of the Resolution Plan submitted 
' 

by M/ s Raconteur Granite Limited ('Successful Resolution Applicant') and 

approved by the Committee of Creditors ('CoC') in its 11th CoC Meeting held on 

21.10.2023. 

2. Briefly stated, the facts as averred by the applicant in the application are stated 

are as follows: 

a) That by an order dated 31.01.2023, this Adjudicating Authority had initiated 

Corporate Insolvency Resolution Process against the Corporate Debtor 

(Omansh Enterprises Limited) and the applicant was appointed as IRP in the 

matter. 

b) That Public Announcement in the matter for inviting the claims from the 

creditors of Corporate Debtor was made on 23.02.2023 by the IRP in Form-A in 

"Financial Express (English language), in Jansatta (Hindi language) in New 

Delhi Edition. 

c) The 1st CoC meeting was held on 21.03.2023, wherein CoC discussed and 
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· · the· sciid ~meeting, the .ta:tffitati~m for apj:>_oinfment of Regi~te:r:ed Valuers has 

_bee~ made, detail~-ofwhi~l{ ~re' mentioned herein "below: 

S. · Name ofRegisteredyah.ier _Asset Class~ 

No.- · 

1 

2: 

Devender Kumar Maihoti:a Plant ari,d Machinery 

Value. Edge Professionais- Plant and Machinery- . 

~dvate L,iJ;nited 

Date 'of 

Appointment 

- 68."04.2023 

3 - - Manish M'anvahL 
- .: ... ~ Securities qnd' Financial Asset 08.04.2023 

· 4- "Swati Chaturvedi · Securities and Financial Asset 08.04.~023 

d)· Fufth~:r, -tne · Appli~~rit ·had proposed, a -rie:w agenda in "arty other -Matter" 

· .. ·-\Vhen~in the Applicap_t informed th~ -~~C members that he has formed a]::l . 
. - " - •'. - . - - " " .- . 

opinion for conducting ~( tr~~s~dion. audit of the ·yD for determination. of 

- · PUFE Transa<::tion~; ·. (ie, PreferentiaL ·Underyalued Fraudulent; Extortionate 

.. Transaction) a~d th~reaft~:r, ~ bas·ed oti- the: quotes re~ei~ed "from the qifferent 

p;ofe~sional servic~s- fir~s -~s:quoted·- fo~ discussio~~. theRP, appointed .Mjs 

-- GR & Comp~ny as ·a Tra,risach-on Auditor for the _·said· assignment.· The. Said 

~esolution _was ~therebi"jJI.it fo~· ·e vo:ting. thrm,1gh ·Ballot She~t. and the 

.Reso_lutib:p.·was dulyappr~ved"by.the JOO%·votc::~ in favor of the-a,ppo-~n!ment of 

·• - ' the- Transaction Audit . "~t the : .Omansh. Ehtetpr!ses . 'Limited. ·Further, ·. an 

ip;li~~ffqn beafi~g L~ -N-~ 2b39/2023_ was: filed ·by· the RP ·on 24~03.2023·,_ 
-whiCh was .listed _on i9.0"4.2023 ·for ccmfirm~tiop: of IRP. a~ ~the RP, and .this 

Adjuilic~ting Authority--was--pleased to .co~fi~rp.- th·e· -IRP -~s I~P-.of-the CD vide 
o~dei dated.l9,o.4.2o23:· . . . . . - . " 

erTne Applicant filed>ah6ther ·appli~ation· beating ·J.A. N6·. 2407/2023- under 

.. se_cti~n- 19(2) ·a:rtci 19(3)~_of1&B Code. ag~n~t_ the.su·spendedboard.of directors 
' " .. . . -- - . 

-of·· the. -CD for- rion-d:>:mplil;ince-. in - providing . required .. inf~rmation. -This 
- . ' . -·· ' ~ .. - - . 

AdjudkatingAuthority 1ssU<id noti_ce ori -t~e. sarrte::.The said .applic;atiop bearing 

LA. No. 240.7/2023·~; sub:judic~--:oefore thisAdjudi~ating-_Authority. -
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prepare_d· by.pim in_ terrns: of the duty _enlisted. under .Sectiqn 2;i(2)(gj i..e. 
< - " • ' ' 

·.preparing. thi:dnfotrtiation M-emorandu·m .. (IM) in ~rccordahce with Section 29 of 

_--th:e IBC, 2016:-read with R~~il~tion 36 of I~sol~ency __ and Barikruptcy Boari~r 
.. -~ - . ' -· - - - - , 

_ :- -:_ Ihdia. (Insolvency·.:Resoltltion- PJ;:ocess· fqr G~tporate Persons) RegUlations, 20 16·-;­

- :-__ ~- c~ntaining infor~~tio.rr 9n matters. st~ted~u~der Regulatio~: 36f~)(a) to_( t) ~f the 

_ . Insolvencj arid B~nkn.lpt(:;y J?oard of India (Insolvency R~solution. Process for _-

__ .. ~- ;Cb~pdrat~ Perso~s{Regul~tio_~s, -2016 - - - - -

__ .. _ g) 'fl1_e ~4tl1 Cot: Meeting was held. on -25,05..20-23.- In- the-4th Coc· meeting, it-was:_ -: 

- -::-: · -- -__ infor~ed by- the ··applicant to the members of the -Coc that an application with 
. " ' . - . . - - ' . . ~ ' . - - " - - - . -

: ~: this Tr:iburi.al ha,s- b~en fil~~:l fo_~- pi:;tcing· orr r~cord the· :upd_ated'list of .Creditors: . 

:_ · _of Jhe .CD, the reconstituted list- of Cob under Regulation 17 o_f ·the CI~,P 
--

_.Regulations: ~nd_ afs6 apprised th~t - he, has finalized the · Info~m8:tion 

- Meni<?r~mdurrfalso. -The Applicant further .apprised and reque-sted the Go¢ to 

__ sub~it the confidentiality_ u~dertaking. before- sharing· the: draft Inforniation 
'> - ' - .- -

-Memorand~m~- In adaitiort .:to: the'·ab'ove,the Appiic:ar~i liiscuss~d and approved · 

t~e. Expressio_n .. ~f Interest for-- publishing Form G inviting the -~esolu,tion 

applicants for revi~al-'of the: en' ~lon·g ~ith· tirrteline of is.s~ance of Fo;in G. Th_at 

)ri: ter~s or' the __ ·Regul~tioh .·36A_ ( i) ·oCthe CIRP ·Regulations, th.e' Applicant· 

•- fn~ite~- prospective r;esoiution applkants for submi~sion of Expression . of 

-- · 'Iptere_st for'the' .pJ.:ir-p~se of-·submi~sion -of Resolutic;m Plan in· Forn{-G dated 

h). In the .Sth··cac:meeting, tl1_e~Appiica~t discussed -~nd ?ppr?v.~d the -Irtforniation 

JViemorand:um, Bid Evah.tatiori Matrix · and RF-RP · t6, provide the prospective 
" - - ~· ~ ~ _, - " ~ ; - ' -- -

,­

,_ 
.-. · : re_solu tiori applicants -a b~ief about submission of:the resolution. :Rian of the CD":. 

_. Th~(~':lbs-~qv~~fto the:.above,:iri the_ 6-th ~~c Meeting held_on 24.b6.2023, the 
- .. 

'<· 

- ';: -~-

1' • 

_;. ' ~ 

.. 

'·'; 

·' · . Applicaflt i~formed the:· CoC' members that there are few organizations' whicp_-

axe inte~esled :Lri .subi:nitti~g th~· EOI in this matter ther.efore, the 'Applicant 

- pro~~sed: the- ag~nd€t ;e~a~d!ng. re-i'ssu~n§e of" the For~ 'G befo;e the GoC 
' . - . . - . - -

me:r:nbers.· The_ same was·- ap~roved by .i:OO% voting share. Further! the 

Applicant also. proposed -the ··revised.· timelihes for is.suahce of 'Form;G as 

approve~ by t~e-CoC. Tha~· thereafter, ·the. revi,sed ,Form Ge was -published-by. 
- . -- ' -- ·- ' 



i) The CoC meeting was held on 26.07.2023, the agenda regarding approval of 

filing an application proposed to be filed for seeking exclusion of 20 (twenty) 

days which was discussed and approved by the members of the CoC as the 

Order dated 31.01.2023 was received on 20.02.2023 after 20 days from the 

pronouncement of the said Order. The Expression of Interest submitted by one 

PRA i.e. "Krishna Ventures Limited" was also discussed as an agenda regarding 

the delay in submission of EMD by the prospective resolution applicant. The 

same was allowed by the CoC members through 100% voting share. In 

addition to the above, the agenda for filing an application before this 

Adjudicating Authority for extension of CIRP for 90 days beyond 180 days after 

31.07.2023 was also discussed and approved by the CoC members through 

100% voting share. Further, this Adjudicating Authority vide its order dated 

11.08.2023 allowed the said application' 

j) The 9th CoC Meeting was held on 01.09.2023, the agenda was put before the 

Applicant to discuss the 4 (four) Resolution plans received by the Applicant, 

the name of the prospective resolution applicants submitted the resolution 

plan are as follows: 

4. SPSS lnfrastrudure Private l..imited 

k) Thereafter, in the 10th CoC Meeting held on 14.09.2023, the Applicant 

proposed the Swiss Challenge Mechanism via Physical mode and therein, all 

the PRAs had actively participated for discussion over the resolution plans 

received by the prospective resolution applicants. Wherein all the PRAS 

actively participated in the Swiss Challenge Mechanism and therein the 

winner of the Swiss Challenge Mechanism who quoted the highest bid out of 

all was "Racontuer Granite Limited". All the PRAs had duly marked their 

presence and also confirm the authencity of the mechanism. That 

subsequently, out of 4 PRAS, three PRAs had withdrawn from the proposal of 

Therefore, the Applicant had 
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those' PRAs' attd·the Applicant also r:¢'quested the PRA who· Wbh the Swiss 

- ·_ challenge mecl?-anfsrrt tb submit the modified· co~pliant resolution Pl~ir. · ·-
•• ,• ~ 0 

• o 1 ° • " , L • 

1) In the 1-J th CoC Meeting,. wh)<;:h was convened on 21. ro.2'023 wherein the RP · 
• r, • • • ." ' • - • "• 

_. had. propos-ed the a:gencfa to fake note of the gist .of_the· 'c~mplia~t re~olution· 
. plan filed~ :by. one PM i.e. Raconteur Granite· _Limited and to approve the.·. 

. ... ' . . - -

(~ompllant resolution· pl9-n as submitted_ by the ·aforesaid _PRA uhder section 

-: ~0 .c)f the'' I~B Code arid RegUlation 39' of CIRP. Regulations.· .the· resolution. 
0 0 • 0 0 ..._ '• .,. T 0 • 

:pla:nJiled. ~Y Rac:ontetir Granite· Limited \vas apprcrved by the 'CoC Me~bers 

·with -100°/;. voting . share: Further, -the .Applicaht had. received -a -Finai 

. Tr~risaction·· Audit ·Report :on· 15.10 .. 2023 an:d the~eby ~roposed.an:oth~r-
Agenda in ~he. meeting.for: discussion abm:lt, the Final Transaction A:udit 

- . :~ . . . ' - -

Repo~t 'i~_ the ·meeting.-
... 

m)'Furthe_r:",. $~ction 30(6r of t~e __i&B Code. mandates_ the· Applicant a.;s:. a· 

res(>lutiohprofes·sihnal to submit th.eresolution p1~n as approvedbythe CoC -

'to.lhe Adjudicating- Authod~y for ~p_ptoval \lnder ·section 3.1(1) of the I&B · 

Code. Accordingly; _:as th~ resolutio~ :pia~ -submitted by the _resolution 

appficarit· has. b_e·en duly approved. by :tb~ 1 00%' voting of the members of the 
-~ ' . - '- - - - -

·_CoG, which .is more .than. the requisite ·voting sh~te Le._ 66% as per: the Code.~-
- - - - -, - - - -

.Therefore, the App_lic~nt·, -i~ ,filfr;_g the. present applicati~n :for ap-proval of the 

r~solution plan befote'this Adjudicating Authority. • 
' " - - - - / -- - -' . - ~ .. -_· ~ - - . :- - ' -

n) The resolution applicanfhas· given· the· amount of INR 25,00",000/- (Rupees 
- • -- - c " - -. - -- .- - ' • • --

-Tweri~y"'·Five -La~hs) 1rY t~rrris of the EQI :dated 2S:06.20'2i. Therefore; as per · 

clause 3.7'.3 ·(submission of Performi:t~ce _Guara,ntee) o(RFRP, the Resolution· 

Applic~nt:had subin.itted a RTGS ·of the ·balance amount of -10%of the total 
" .. -" 

Resolution .Plan .as a· performance Guarantee ·which amounting to R~. 

·13,64,721 (Rupees Thlrt~~n Lakhs Sixty-;Four Thousand Seven Hundred 
. . . 

Twenty~One Only): 

o) That the Applicant has also perused the re~olutlon plan- ~ubrrtitted by· the 

resolutio-n appllca:nt and found the same in compliance with the provisions of . 

,,Section. 30 .o~-l~B Code _read wi~h R~gulation [ ~-?, 3 7,. ~:8: an~. -39 of the. CI~P 
.. Regulatrons. T:P,e necessary detmls w1th. respe~t to the comp~1ance of tbe sa1d _ 

regu1ati'on~- have_ been appropriately mentio:t;Ied· in the Form H. Further,· the 

Committee .. Further, 

LA. 6322 I ND/2023 ' 
IN- . , . . 

C.P I.B-262/PBJ2b22. . . 
OJ;dedJellveted On: 29.()2.2024. 



' ' 

The Resolution Applicant has undertaken in the Resolution Plan that it will 

implement the resolution plan in accordance with the said resolution plan. 

Further, it has also been stated that the Fair Value and Liquidation value of 

the assets under the class Plant & Machinery of the CD as submitted by the 

Registered Valuer and the average Fair Value and Liquidation value of asset 

under class of Plant & Machinery as computed as per the requirement of the 

I&B Code is set out herein below: -

p) Further, in addition to the above, it has also been stated that the Fair Value 

and Liquidation value of the assets under the class Securities & Financial 

Assets of the CD as submitted by the Registered Valuer and the average Fair 

Va1ue and Liquidation value of asset under class of Securities & Financial 

Assets as computed as per the requirement of the I&B Code is set out herein 

below: 

r~ Sccurhie~~j{i;.;;~ii~cl~----~------:··-------·1 

f s;o.;o i Na~le (If ttl!; U.t>gis:ten.~d Valut~l' I_ F'ai•· v~liuc (INR) i :t~~;dation value I 

1 L LManish !-.·huwani I H},422,9JJ ; 8,685,786 · 

f2.---~--s\¥~a~J ·c::,!;)iilr\:¢<lr·---··-------------t~T771s .KZ,ii _______ .. 'j1i ,s6:(4 1 s ---~·-·--·-······· 
L. • ... . f···' . ' ,,!. ........................ •·••·· ............................ J-·~---~············· .. L. • ............ , ...... .. 

; · 1 ;\.verage ' I.H).(19,388 : 1.(11,24,6011.5 · 
'--········'·•······ .... _.,, ........................................................... , .. , ....... , ............ iL ..................................................... - ..... l.. ...................... ____ .. ,, ................ ._ .... ,-..... , •. J 

q) Further, the Applicant has also noted that in the resolution plan, there are 

appropriate provisions for the payment of the Operational Creditors, 

employees and other statutory dues and the CIRP cost as well. In view of the 

same, it seems that the resolution plan is complying with all the necessary 

I.A. 6322/ND/2023 
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r) That in the facts and circumstances as detailed above, the Applicant and the 

CoC members have taken guidance from the judgment passed by the Hon'ble 

Supreme Court in the case of "Arcellor Mittal India Limited vs Satish Kumar 

Gupta", wherein, it has been held that the only reasonable Construction of 

the I&B Code is the balance to be maintained between timely completion of 

the CIRP and the CD otherwise, being put into liquidation and if, there is a 

resolution applicant who can continue to run the CD as a going concern, 

every effort must be made to try and see that this is made possible. In the 

facts and circumstances of the case, the Applicant has examined the 

resolution plan and has certified the resolution plan as being compliant of 

I&B Code, the Applicant is filing the present application under section 30(6) 

and 31 of the I&B Code read with regulation 39 of the CIRP Regulations for 

approval of resolution plan by this Adjudicating Authority. 

3. We have hearci the submissions made by the Ld. Counsel for the applicant and 

have gone through the documents produced on record. 

4. That some key features of the Resolution Plan are as follows: 

i. That the amounts proposed to be paid towards the Corporate Insolvency 

Resolution of the Corporate Debtor pursuant to the implementation of the 

proposed Resolution Plan is as under: -

LA. 6322/ND/2023 
IN 
C.P I.B-262/PB/2022 
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f<';i ~-lJ~~~~--~-·t·tr __ l_~~t,~---~fi.:·R·;.lif'0_:ts~~l_~c;i .. _·t;;;;:;;;:r:; 
• ~L -~'-::" . , i wC· ... '"'", ;;iT~:;.;:~t;;};-F\;~;~~;~~1-ft\,~;~;~;~~-r;;:~~~~it.l 
i No; S!ilkchbhl<:'r• rSt4l«:hwlder < i t.J,nm::<l ,_.t\ih:mti~;;L l Br..wrded· 'I;l'iW1~k~ l.· 
i · I I kl I under the! d t(, tLo·i 
1 i I l ; ' ' I 1 

1

. . Plan ~~~m~:ml-~ 
. 1 Cim!Tlil J 
,,~ !d l 

l ; 1 
' ; ! 
hr;~ !' ............. m.......... .l ............... _.l:ir------ ·' 1· · ?4r .. · t·····Ts>· ·····t--·-(:6r· -·+·-y:ir--i 
:_I; l----t~,:~;;;;;~i--t7;~~;;;:;;;-;;;;t.)mJ'f· tf' .. -t.'RJNIITL-, -hN::iJi:L-·-T,Mlf--1 

I 111 

Fin;mc;;ial 

! Creditors 

I.A. 6322/ND/2023 
IN 
C.P I.B-262/PB/2022 

v 01.~1 .vndiir 
IKecllon ('?.) 

:ie~Ctiun2J 

{.i) did 

I {ii) vdm ,;·o til:d. in. 
I ·fi.\V6llt Df . UK' I . . . l J¢501\iil'(lt~ ph;h' 

1 
:r~tnlf{it} :;:::u:::)J' 

' 

luwiog a dghl it) 

V•)(!l!' _und·~·r SU b• 
{«\Ctl(fll (;!) · of 
.s(IC[iDn '11 I 

:j'ti]''dtli~·;:·iiiun: {u} 
:;~bove: 

(i) 

v.c~te C:l .£:.1\t<Ypr 
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fanmt 
r~solntion pltL'l 

Debtor 

{b) Oiht.•r 1 

aht~n,; 

(0Govemillent 

Wl'Workolt~ll 

(iv) Opr:mtiflt~~:l 

Creditors o!h·~t· 

11s.:2S,t$ 
65;019"3 

R.s. RJ,. 
8:.479.16 E\,479,!6 

!lldu al~JVI:i !]~- Jf" 
-cnli:g~Jry 

GraJ1d Total 

1i- !!-

R:;. 

37.144,1 
g(),39 

&.. 
19.0R9.Ll 
939 

ii. The Fair Value and Liquidation Value of Corporate Debtor is as follows: 

I.A. 6322/ND/2023 
IN 
C.P I.B-262/PB/2022 
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iii. That the final resolution plan and its addendum submitted by "Racontuer 

Granite Limited" meets the requirements of Section 30(2) of the Code as under: 

Section 

30(2)(a) 

30(2)(b) 

Provisions under Section Compliance under 

30(2) ·of the Code Resolution Plan 

provides for the payment of YES 

insolvency resolution process Clause 6.4 (a) 

costs in a manner specified by 

the Board in priority to the 

payment of other debts, of the 

corporate debtor; 

provides for the payment of YES 

debts of operational creditors Clause 6.4 (b) 

in such manner . as may be 

specified by the Board which 

shall not be less than-

(i) the amount to be 

(ii) 

paid to such 

creditors in the 

event of a liquidation 

of the corporate 

debtor under section 

53; or 

the amount that 

would have been 

paid to such 

creditors, if the 

amount to be 

distributed under 

the resolution plan 

had been distributed 

in accordance with 

the order 

I.A. 6322/ND/2023 
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in sub-section (1) of 

section 53 

30(2)(c) provides for the management YES 

of the affairs of the Corporate Clause 7.1 

Debtor after approval of the 

resolution plan; 

30(2)(d) the implementation and YES 

supervision of the resolution Clause 7 .1 

plan; 

30(2)(e) does not contravene any of NO 

the provisions of the law for Clause 10.1.4 

the time being in force 

iv. That the RA has provided the indicative timelinc o f events for implementation 

of the Resolution Plan at page 190 which is reproduced as under: -

l)l lKP ( . ..,,, 100"~ 

~~ I lfll•l ;:. ~ 

•••t\.m~n 

-l } I Ill 0:1 

0~""' ;>rul 

I.A. 6322/ND/2023 
JN 
C.P I.B-262/PB/2022 

~.A 

IOO'!u 
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vu 1 o f ll.u&k 
f•,, 11' • \ all he w-,-

11.11.101' " 
'"i•hin 30 "·'> <II .ll'f!l'''-11 I 

:l\ nll .. htc "ach 
of dt~ R t: h•• <•11 I> 1111 "' 

h> IIlli I11;.J ' 

Cr ~"\ln<:l<' '"'"'n 

0 .Ju)-" 1rom ttl. JliU of 

al'f'""O~.SJ , I t ho- R~s.--.t<Jlltm 

' ' '""' b~ t ho: 1 t.lfl'hk ,n,t 

I ..X 

en r 'l}m .. 

"' t: ·~u r n-. I r .. m 

S._l '>tIll(, ' I o>li!Oorlll¢' 

C'h .. Q(t<'kicn:d 

<.U aod or 

:l(IJ I UJH 'h.aJI "'' 

bn•u ~.tbl In ! Itt' 

R ' I 

1~ .. :>-;o ll:m 
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v. Mandatory Contents as specified under Regulation 38 of IBBI CIRP Regulations 

2016 are as under: -

Regulation 

38(1)(a) 

38( 1A) 

38(1B) 

38(2)(a) 

38(2)(b) 

Provisions under Regulation 
38 of IBBI CIRP Regulations 

2016. 
The amount payable under a 
resolution plan-
(a)to the operational 
creditors shall be paid in 
priority over financial 
creditors; and 
(b) to the financial creditors, 
who have a right to vote 
under sub-section (2) of 
section 21 and did not vote 
in favour of the resolution 
plan, shall be paid in 
priority over financial 
creditors who- voted in 
favour of the plan.] 
A resolution plan shall 
include a statement as to 
how it has dealt with the 
interests of all stakeholders, 
including financial creditors 
and operational· creditors, of 
the corporate debtor.] 

Compliance under 
Resolution Plan 

YES 

Clause 6.4 (a) 

YES 

Clause 8.4 

A resolution plan shall NO 
include a statement. giving Clause 8.2 
details if the resolution 
applicant or any of its 
related parties has failed to 
implement or contributed to 
the failure of 
implementation of any other 
resolution plan approved by 
the Adjudicating Authority 
at any time in the past. 
A resolution plan shall YES 
provide the term of the plan Clause 9.2 
and its_ implementation 
schedule; 
A resolution plan shall YES 
provide tlie 
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. ·-·. 

·:·' 

3'8(2)(c) 

38(2)(d) 

.38(3)(a) 

38(3)(d) 

38(3)(e) 

Vl. 

and control of the business 
of. the· .corr~orate ·debtor 
quring its term; and 
A resolution ]?lan; shall 
·provide ·adequate .meap.s for 

.. ........ . 
SuperVising . , Its. 

,· implernent_ation 
-provides for the mahner. iri 
which proceedings in 
respect of avoidance 

. transa:ctions,'· if .any, under 
Chapter III or fraudulent or 
wrongful , trading tinder 
Chapter VI o( Part II of the: 
Code, will be pursued after 
the . approyal of' the. 
resolution plan · and the 
manne.r in which·' . the 
proceeds.; ifany, from :such 
proceedings·. . shall :· be 
distributed: 
A resolution plan shall 
demonstrate that -

. it . a:ddresses the cause of 
default; 

YES 
Clause-.9.4 

YES 
Clause 7.9.3 

YES· 
ci:::~.use-9.·5 

A ·resolution _plJ:tn.;_ shall · YES. 
demonstrate that-~ Clause 10· . . ' . 
,it),S feasibly and viable;.', 

A resolution plan shall YES 
.· dentortstrate that- .Clause 9·.1 

it has pr~visions ··.for. its 
'effectiv~ impleirJ.entation; . 
A c ·resQlution plan -shall 
demonstrate that -

--it has . -provisions Jor 
approvals requfred ahd the' 
timeline for· the same; and 
A· resolution· plan shall' 
.demonstrate .that - · · 
the r~~olutipn applicant has_ 
the · capa?ility .. tb impLement 
tfie res'oh.1 tion plan.] 

YES 
Claus~· 10.1 

YES. 

Clause 10. Ll 

I.A. 6322/ND /2023 
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Plan for revival · 

vii. The -Resolution Applicanf sliidl ~iritroduce,:the fund~ as· committed in. ter:r;ns of 
, ~ ,_. " ~ 

-this_ --resolution.- plan fo{'smooth furi.cti'oning and. operations of the Corporate· 

-Debtor. As the- Corpdrat~ Debto~)s-·uhgergoi~gthe iP.solvency_-process, it must 

ha~e-losfjts credibllity il:J the ·ma.rketfindust:ry. Res<_:>lution Applica~t who }].as 

., _ - ·tlici" c'~~cHbility i~:--the:- market. shall. _facilitate the :creditworthiness ~f the 

- ,· 

,. ·, 

._;'. 
_.;_-

·'·""; 

· -- Corporate Debt~i by taking' t~e :credit. ifi. mar:ket' ·and' by_i_nfusion _of funds,: if 

__ requi~ed, which sh?,ll .help_-. the- ·Corporat~ r;:>ebtor ·in "re_vivaf· process. After -

. --iriJroduct_ion of the fresif (und. for working- capital by ·the Resolvti<:m Applicant,--
- • ._ < " • • • '· • • 

lhe ·Resolution Plan will be-corrte fe~sible and viable. Th·e Re~ohition Pian has a - · .. 
• • <• • • - " - -. • 

uniqlle iik;elihoo~ of resol~ingfnso~ve:Pc:y ana' its: s-0.sta1np:bility. 

viiLWifh· respecL~f~ompliance re·ga~din,iRegulatio·rt 39(4) _of the CIR.P :Regulatio~s, 
- -the ipplic~nt :has, filed c~rript~ance: ~e~!ificate .ln For~-H. ~c~r:tifyirig that: ti:e. 

R-esolution Plan_ si.J,brhi~ted_-_by the st.rccessfhl' resolution applicant meets' the 

- _-- requirements as laid _qown i~- ·vari'o'l.is·· se'ctions of: the Code ·and the CIRP · 

- Regulati_ons and-- there are · su!ficient- provisions -iri the Plan for its effective· 
-._- .,. - implementatiori a~ reqliireci' l.u1:det:- the C~de: Furth-er, a:n affida;it fu~~s: been 

" -

obtained- from the Successful· Res<ilution _Appllcanf stating that he .is not 

1neli~ibie under the ,provisi~n~ of Sectio-n 2-gA of the Code·, ~~ i-6. -. 
• • • < - ~ 

- ,_ -

-ix: -The __ applicant has' prayed: for number of waivets;reliefs 'and. concession~ in the --

- ... :·_ -R~solutio~ Plan as m~n:tioned in .cl~~s~ i_~, ~Page 65 of the: Resolution Plan. As 

- lo- ihe- relief and. cqncession:s- s_ought _in the ~esolution plan, -by t~):cing into-

cons-fderatiort. the {ieci~ion ·of._ the -Hon'ble Supreme Cou_rt in the·--matter- ~or 
- . - . - - " . 

Embas-~y Prop~r~v Dev~lopm~nt Private -Limited v~ State of Katnataka -& 

Ors. J.n.: Civil Appeal No .. 9170. of .2019, we direct the :SucCe$Sful Resolution 
~ . . • • ., • ' ~ ·' . -- • - < 

Applicant- to :file necessary -application bef~r~ tl}:e nece~sary forum/ aqthority in· 

order' to _a,vail. the ·ne¢essary_·reUef and·' concessio~s,::_ iri. 'acc.ordahce with 

respect~ve laws. 'rhe. reie~arit part:~fthe ]udgem~nt .1s :r-eptod~~ed :her~in J:lelow: 

. :39. Another importa,n(aspe¢.t is;th_at wide~ Section 25-(2) (bj oftSc,. 

. 15 -
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for the benefit of the corporate debtor in judicial, quasi-judicial and 

arbitration proceedings. Section 25(1) and 25(2)(b) reads as follows: 

((25. Duties of resolution professional~ 

(1) It shall be the duty of the resolution professional to preserve and 

protect the assets of the corporate debtor, including the continued 

business operations of the corporate debtor. 

(2) For the purposes of sub-section ( n the resolution professional 

shall undertake the following actions: 

(a) ............ . 

(b) represent and act on behalf of the corporate debtor with third 

parties, exercise rights for the benefit of the corporate debtor zn 

judicial, quasi-judicial and arbitration proceedings.'' 

This shows that wherever the corporate debtor has to exercise rights 

in judicial, quasi-judicial proceedings, the resolution professional 

cannot short~circuit the same and bring a claim before NCLT taking 

advantage of Section 60(5). 

40. Therefore in the light of the statutory scheme as culled out from 

various provisions of the IBC, 2016 it is clear that wherever the 

corporate debtor has to exerJise a right that falls outside the purview 

of the IBC, 2016 especially in the realm of the public law~ they 

cannot, through the resolution professional, take a bypass and 

go before NCLT for the enforcement of such a right." 

5. In so far as the approval of the resolution plan is concerned, this Adjudicating 

Authority is duty bound to follow the judgement of the Hon'ble Supreme Court in 

the matter of K. Sashidhar v. Indian Overseas Bank (2019) 12 CC 150, 

wherein the scope and interference of the Adjudicating Authority in the process of 

the approval of the Resolution Plan is elaborated as follow: -

35. Whereas, the discretion of the adjudicating authority (NCLT) is 

circumscribed by Section 31 limited to scrutiny of the resolution plan ((as 

approved" by the requisite percent of voting share of financial creditors. Even 

in that enquiry, the grounds on which the adjudicating authority can reject the 

resolution plan is in reference to matters specified in Section 30(2), when the 

resolution plan does not conform 

I.A. 6322/ND/2023 
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~. :~. 

- < ' 

< • ~; 

" 

. ·.Section 30(2)~ .the enq.uiry to be don.e ~·in· respect of whether the·resoziltion 

plan pravides: : (i)" the 'paym~nt of insolver):cy resolution proces~- . costs 

(n · .a specified ·manner,· .zn priority to . the. repaym·ent of other debts of the: 
. . . 

·corporate debtor, . Jii) . the repayment of, t~e debts· of operational. 

· ·creditors rrr prescri/:Jeci manner, MiT tfte management of the affairs· of 

the corpora.t'e debtor, (iv) . the implement,ation and supervision. of ~ the · 

res-olution __ .·plan, _(v/does not contravene any.·of the. provisions of the law for 

the tirr-e bet~g- trtfort~; (vi{~onforms to such other_ require~ents a_s may be 

_spet~ed by t'heBba~d. 'The Board refe;ed .to is est~blished under Secti~ri 188 

· · .. of the I&B Cod~. The powers and furwtio~s of the, Board .have been qelineated 

. . in Section 1.96 of the· I&B. Cod~. None of the sp-~clfied J~nctions of th-~- Bo~rd, 
· .directly or indzrectly,. p~~tain to .regul'ati~g ·the manner in which. the 

.- - - - ~- - - - -

financ_ial -creditors -o;;,ght. to or . ought ,not 'to exefdse their cotnr(Letcid.l 

_wi~r:lom dw1.ngthe votirl.g on the.resolution plan . _under Section' 30(4) of 

.. fhe· I&B-· ·:Coi;le . . • The sqbjective: sati$f~9tion of the financial creditors at the . 

·t{meof voting is bound t6 :be a m~edbaf!gage of variety of factors~ To. wit, the 

feasibility and viability of the proposed · ~esolution plan an(:L ·inCluding their 
~- ' - - . . ' .- . . - ·. - ' 

.. perceptions about the .general capdbility •of the resolutton appllcant to _translate, . - ., ~ -. 

. the p'rojected.plan into Yi. reality:. The resoludon dpplicant may have given 

. projec{ions ba_~ked by normative '·data but ·stilL in . the · opZ:nion .of the 
. . 

·diSsenting financi~l creditors,' it· w,ould ·not be free fro~ being. speculative . 

. These aspeqts are completely ~ith{n the domain of thefinanCial creditors who 

·. d.te. called ~pon.(o ~ate on the·r~solzition plan:'unde~ Secti;~ 30(4) ·of th~ I&B 

·c;;ode. · .. 

6. · Al:;;o the Hon'ble -8uprerlte Court of India ih'the matter of Cominitt~e of Creditors . 
" " ~ - - , • • c - " ' -- • • -

·of Essar. Steel India ·Limitec:l vs·. Satish Kumar ·aupta & Ors., Civil Appeal No. 

· 8766-67 of 2019, vid its:judge~ent dated 15•l.L2019~ ha~ obser\red as··follows: 

· ((38: This Re[julation.fleshes, out Section 30(4) .6j the. Code, making it 
. . . 

_clear that ultimately it is the commercial Wl$dOm of th~ Committee of. 

Credito·r~ which operates to· approt?e:_ what. is deemed by .a ma}o.nty of 

. such creditors to be the best resolution.ptan, which isJinaztiJ accepted 

·· .. .. after_. r~,egotiatlon of its terms .by such Committee with pro~pective 

tes(Jlu~ion applicants?' 

: i.A. 6322/ND/202} 
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Thus, from the judgements ~ited_ supra, it is ~mply clear that only limited· 

judicial review is available to the Adjudicating Authority urider Section 30(2) -

re_ad with Section 31 of the Code, 2016-and this _Adjudicating Authority cannot 

venture into the commercial. aspects of the decisions taken by the committee of 

the creditors. 

8. Therefor~, in ouc·considered·view,. there is no impediment in giving approval to 
- -

the Resolution Plan. Accordingly, we he-reby approve the Resolution Plan, which 

shall be binding on the corporate debtor and its employees, shareholders of 

corporate debtor, creditors including th~ Central Government, any State 
- ' 

. . -

Government or- any local authority to whom statutory du,e~ are owed, guarantors, 
- -

successful resolution applicant and other' stakeholders involved. ·In view of the 

above, I.A~ 6322/ND/2023 stands allowed. 

. . 

9. It is declared that the moratorium order passed by ·thfs AdjudiCating Authority 
- . - -

- - . 
under Section· 14 of the Code. shall cease to have· effect from the date of 

pronouncement of this order. 

10. However, the resolution plan shall not construe any waiver to any statutory 

obiigatio~&/liabilities· arising: _out of the approved ~esolution plan and the same 

shall be dealt irt accordan-ce with the appropriate authorities concerned as- per 
. . 

relevant 1aws. We are of·the considered view· that if-any waiver is sought in the 

res_olution _plan, -the same shaJr be subject to approval by the concerned 

authorities. The same view has been held by the- Hon'bfe Supreme Court in 

Ghanshyam -Mishra- and Sons . Private Limited vs. _Edelweiss Asset 

Reconstruction Company Limited and Embassy Property Development case 

(supra). 

ll. Accordingly, MoA and AoA of ~he corporate debtor· shall be amended and filed 

_ with the RoC for information and record as prescribed. While approving- the 

'resolution plan' as rriention:ed above, it i~ clarified- tliat the resolutidn applicant 

of the Code, 
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2016, ~bt~i~ ~11 the ne·c~ssacy.approvals as -i):iay be required u·nder a~y taw· for;· 

t:he\ime-beirtgjn,forc~ withiri 'the p¢riod as provided for such in law. 
- . 

--The- R-~ioh.ition ·Professional: -~h~U· lorwatd Ei.ll -r~cords relating'to the Corporate_ 

Iriso~vency Resolution Process-:ofthe corporate' debto~ ·~nd the Resolution Plan' to 

IBBI- to be recorded. at ·n:s dataoas~- in --~enn~ of Se~tion; 3 i (3)(b) -of the~ Co-de. The -

· 'Re~olution Pr:ofessio_naf)s- Jurthe:r -directed to hand over ~11--t:h~ reco~ds, pretnisesj 

·. pro~e~tie~ ·of th~ corporat~ .. debto~ ·-t9 Jhe ;S~_cces~f~l R~solut~on Applicant to 

ensure a smooth iriipl~m:eritation oLthe. resolution plan· .. -~ 

- 13 ~'the _appto:red · 'R~s?lution-- Pia~; ~hall become~ effettive froin·- the date of passing cif 

.:: ' .. ·_ ~:th'is' order. The Approved: Resolution Pl.an shall be part of this-order. 
~ - . . .... . . . - - . .. - - -

··-
;~ . 

! -

. i 

J·-
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